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Introduction
As the ªrst commitment period under the Kyoto Protocol comes to an end and
parties to the United Nations Framework Convention on Climate Change
(UNFCCC) struggle to broker a successor climate agreement, forests have be-
come a major focal point in the battle against climate change. Storing more car-
bon than the global atmosphere, forests are powerful carbon sinks that play an
important role as the “lungs of the world.” Yet global forest cover is dwindling
rapidly as a result of deforestation and degradation. By releasing carbon into the
atmosphere, these processes contribute signiªcantly to climate change and ac-
count for between 12–15 percent1 and 17 percent2 of global greenhouse gas
emissions. On top of this, the dieback of tropical forests also has a destabilizing
effect on the global hydrological system and the earth system as a whole.3 For
these reasons, creating an international mechanism to avoid deforestation has
become increasingly imperative.

A global policy framework for Reducing Emissions from Deforestation
and Forest Degradation (REDD!) is under negotiation as part of new agree-
ment under the UNFCCC. Initially conceived as a scheme focusing narrowly on
deforestation (RED), this framework has evolved over the past ªve years to in-
clude forest degradation (REDD), and to count rewards for enhancing carbon
storage through forest restoration, rehabilitation and afforestation/reforestation
(REDD!). At the December 2009 15th Conference of the Parties (COP-15) in
Copenhagen and 2010 COP-16 in Cancun, parties agreed in principle on a
REDD! scheme. REDD! features prominently in the non-legally binding
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Copenhagen Accord and Cancun Agreements, which acts as a placeholder until
an agreement is reached.

The REDD! framework under negotiation is underpinned by the idea
that developing countries with substantial forest cover will take voluntary mea-
sures to halt or reduce domestic deforestation and claim compensation from in-
dustrialized countries for the carbon saved. REDD! is in essence a ªnancial
mechanism which seeks to make forests more valuable standing than felled and
is predicted to develop into a US$10 billion market.4 The success of REDD!
thus hinges on whether it can channel large funds in such a way that deforesta-
tion activities become more costly than preservation activities, thereby ensuring
that forests stay standing.

As well as sequestering carbon and contributing to a stable climate, forests
play an important role for a range of different stakeholders, from national gov-
ernments to local timber producers, to forest-dwelling indigenous tribes.
REDD! is thus as much about people as it is about forests. In this light, it is im-
portant to understand how a global framework, if it were primarily designed to
curb carbon emissions, would affect the myriad other beneªts that forests pro-
vide. The question of who owns, uses, and more importantly depends on the
forest should therefore be at the heart of REDD! in any of its current versions.
These considerations have received scant attention within the formal policy pro-
cess, yet they are becoming increasingly relevant as national strategies are devel-
oped and pilot projects are implemented on the ground.

This paper argues that tenure and how it is governed is of the utmost im-
portance to an analytical understanding of REDD! as well as to policy formula-
tion. Since many of the world’s tropical countries will participate in this global
agreement, REDD! will need to accommodate multiple and varied local tenure
systems. In other words it must function effectively at all levels, from global to
local, in order to succeed. This raises the important question of how diverse ten-
ure systems can be adequately incorporated within a multi-level governance
framework such as REDD!. At present, the dominant approach being advo-
cated is to improve tenure security by harmonizing local tenure rules with na-
tional laws and the international framework, in part through formal recognition
of the customary tenure systems governing forest use and access on the ground.
We investigate the implications of this approach by drawing together existing
knowledge and experience of forest tenure issues as they play out in real con-
texts, and evaluating their implications for REDD!. In particular, we challenge
the prevailing argument that simply harmonizing different tenure systems will
lead to improved tenure security and ensure that REDD! does not disenfran-
chise local communities. By bringing to light the ways in which local tenure
could shape the implementation of REDD!, we generate insights which can
contribute to the design of a sustainable, effective and equitable REDD!
agreement.
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The paper is organized as follows. The ªrst section outlines the theoretical
underpinnings of our argument and discusses how a multi-level governance
perspective is used to analyse the issue of tenure and tenure security in REDD!.
Section two discusses the issue of tenure in the context of broader government
concerns. The third section presents an analysis of different tenure systems in
place on the ground, and discusses how these systems address tenure security
and what this means for REDD!. The analysis is followed by a discussion sec-
tion which returns the tenure issue to a broader governance context and out-
lines key considerations for the design of a global REDD! framework.

The Multi-level Governance of REDD!

While the beneªts and challenges of different tenure systems are manifested lo-
cally, the decisions leading to the establishment of a given tenure arrangement
are part of a process involving multiple institutional levels including local com-
munities, national governments and under REDD!, international actors too.
We take a multi-level governance perspective to discuss the issue of tenure for
REDD!, as it foregrounds the vertical relationships between local forest tenure
and a global forest agreement. According to Bulkeley and Betsill5, “taking a
multi-level governance perspective entails engaging with the multiple tiers of
government and spheres of governance” that contribute to shaping a particular
issue. Multi-level governance has been applied to a variety of environmental
contexts in an effort to recognize and foster the engagement of different actors
in devising and delivering solutions to environmental problems including
greenhouse gas emission reductions and the Clean Development Mechanism
(CDM).6

Indeed as Skutch and Van Laake put it, reducing emissions from deforesta-
tion is by deªnition a multi-level, multi-actor issue.7 Given the multiple and
varied uses of forests and the products and services they yield, it is difªcult to
ªnd any social group without a stake in this future agreement. Local communi-
ties, the private forestry sector, national governments, international donors and
timber consumers are all implicated in the future of forest governance under
REDD!.

Yet the forest sector across the world is characterized by signiªcant gaps
between forest policies developed at national and international levels and their
actual implementation on the ground.8 Failing to foster greater integration of
initiatives under REDD! could exacerbate these rifts. By foregrounding the ver-
tical relationships between the local, national and international levels at play
within REDD!, the multi-level governance perspective helps to highlight such
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institutional gaps and provides a ªrst step towards improving the connectivity
between different levels.

In the context of REDD!, it is important not only to understand how best
to mobilize different institutional levels to work together, but how best to meet
the forest needs of different stakeholders from global to local. Humanity as a
global stakeholder needs intact forests in order to avert dangerous climate
change. At the same time, local stakeholders including indigenous and other
forest dwelling communities need the forests for their daily subsistence and
livelihoods.9

Given the tradition of top-down governance and treaty making on envi-
ronmental issues, the risk is that REDD! will prioritize the global set of claims
and values to the detriment of local actors. With regard to the CDM, Boyd sug-
gests that “local values appear to be closely associated with development and
land tenure, jobs, autonomy and political leverage, while administrators and
scientists lay claims to carbon and conservation.”10 If REDD! is designed exclu-
sively with the aim of meeting carbon sequestration objectives, local values and
forest needs may be overlooked. Yet the adverse impacts that this could have on
local actors could in fact compromise the overall effectiveness of REDD!. Se-
curing local support and adherence to REDD! will be necessary for REDD!
projects to succeed on the ground and for global objectives to be met. Greater
attention to multiple levels within a multi-level governance framework could
not only contribute to resolving competing claims over the resource,11 but also
improve the prospects for ensuring that all stakeholders can continue to access
the resource to meet their needs.12

Forest Governance and Tenure
Given the impending challenge of brokering a post-2012 agreement, most of
the issues under debate have focused on the international, methodological as-
pects of the policy design, arguably at the expense of other, equally important
dimensions of the policy. Concerns over potential governance challenges, in-
cluding the issue of tenure, have received signiªcantly less attention on the
ofªcial agenda.13 However, civil society and NGOs have been increasingly active
in broaching governance issues and fostering the recognition that a global, car-
bon-based agreement such as REDD! could compromise the lives and liveli-
hoods of local, forest dependent communities.14

For this study, we deªne forest governance as the “the underlying actors,
rules and practices that determine how decisions about forests are made.”15 As
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well as inºuencing how effective REDD! is in reducing rates of deforestation,
the governance mechanisms in place on the ground will have an important role
to play in ensuring that REDD! is equitable and “fair” in its local outcomes.16

Recognition of this has led to an increasing insistence on the need for “good
governance” within the REDD! debate.17 Forest tenure is a key governance is-
sue. Deªned by Cotula and Mayers as the “systems of rights, rules, institutions
and processes regulating resource access and use,”18 tenure effectively deter-
mines who can own and use the forest, for how long, and under what condi-
tions.19 Tenure thus contributes signiªcantly to shaping the environmental, eco-
nomic, social and cultural outcomes of particular systems of forest governance.

Historically, forest tenure has been dealt with at national or local level,
within the speciªc socio-political and legal context of a country. When it is con-
cluded, REDD! will formally introduce an international layer to the gover-
nance of the carbon sink function of forests. In such a multi-level system, tenure
will become an issue of global relevance. Thus far in the REDD! negotiations,
the tenure issue has been couched in normative calls for “good governance” and
improved local tenure security. But what tenure security means and how it mat-
ters for REDD! are questions that have not yet been adequately addressed.

For instance, the question of who owns the carbon saved by avoided de-
forestation will be largely determined by rules of tenure. In many countries in-
cluding Bolivia and Papua New Guinea, the state owns all subsoil resources.20

This has meant that despite being vested with recognized ownership of land and
trees, local communities are still vulnerable to displacement and dispossession
by ofªcially sanctioned mining and other extractive activities. If local communi-
ties cannot lay claim to the carbon absorbed by forests on their land, there is a
real risk that governments seeking to proªt from REDD! funds will exploit
community lands for their own gains, to the detriment of local livelihoods.

REDD! presents new challenges for how we understand local tenure and
resource access because it provides an international, political recognition of the
global claim to the world’s forests for their carbon sequestration capacity. This
creates a tension between the global nature of REDD! and the local nature of
tenure which is not easily resolved, especially since as Minang and McCall point
out, “little research has been addressed towards the local implementability of
globally negotiated environmental policies.”21 This tension emerges from a lack
of vertical coordination and harmonization of measures across levels of gover-
nance as well as from the difªculty of overcoming this gap given that interna-
tional policies may often have a symbiotic relationship with national policies
but not with local policies.22
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Tenure Systems Analysis
In view of the evolving REDD! mechanism, the issue of forest tenure is being
approached with an emphasis on the need to “improve tenure security,” largely
by recognizing customary property arrangements and harmonizing statutory
and customary systems. This section examines the meaning and implications of
this approach through a review and analysis of current thinking on tenure issues
in the context of forest governance. Given the scarcity of literature dealing spe-
ciªcally with REDD!, the following draws from different bodies of scholarship
that offer insights on these issues. These include common-property and com-
mons research, property rights theories and literature on community-based re-
source management.

Statutory vs Customary Tenure

Statutory and customary systems operate simultaneously in most developing
countries and a rich body of literature has emerged analysing the interaction be-
tween them in different geographical contexts.23 Being predicated on wholly dif-
ferent notions of ownership, these two systems have historically tended to ei-
ther ignore one another or clash.

Statutory tenure arrangements are codiªed in domestic law and enforce-
able by national governments. Many of the statutory systems currently in place
in developing countries are vestiges of the formal arrangements established by
colonial governments.24 These are based on notions of individual property
rights where ownership is understood to be absolute and exclusive.25 Under pri-
vate ownership, comprehensive decision-making authority is vested in the
owner26 who can sell property as an asset on the market.27

In contrast, customary arrangements are generally crafted at the local level,
binding individual members of a community, and tend not to have a formal ba-
sis in law.28 Customary systems are typically characterized by informal norms
and oral agreements about resource ownership, access and use. These systems
are primarily found in the rural regions of developing countries and have their
roots in the traditional institutions and practices of indigenous populations. In
the Democratic Republic (DR) of Congo for instance, despite all land being
vested in the state under statutory law, Pygmy communities inhabiting the for-
est live according to customary rules where ownership is understood to be col-
lective and where responsibility for the land is shared.29 Similarly, local custom-
ary tenure arrangements governing forest access and use in Cameroon,30
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Malawi31 and many other African countries are not formally recognized in the
national statutory systems.

Notions of Ownership

In customary systems ownership is understood much more broadly than in stat-
utory systems and is often shared between group members, under common-
property arrangements.32 It is generally determined by occupancy, use, lineage
and other longstanding rights,33 and is both temporally and spatially dynamic.
Unlike private property rights, collective ownership creates inalienable or non-
transferable rights to access, use, withdraw, manage and exclude others from the
resource. Customary tenure rules operate oustide of the formal legal system and
have “no concept of absolute title, property or ownership.”34 Such systems have
been well documented in common-property scholarship,35 which emphasizes
in particular the diversity and complexity that characterize them.

Besides being structured around different notions of ownership, statutory
systems and customary systems are fundamentally differentiated by the respec-
tive ways in which they create and enforce rules. Statutory rules are legally
deªned, codiªed and enforced by a third party or sanctioned authority through
penalties, due process and compensation. The principles underlying statutory
modes of tenure derive from notions such as citizenship and constitutional
rights, where property is allocated by means of titles and ownership is formally
registered.36 In contrast, customary rules are socially deªned and therefore far
more dynamic and evolving. The community of resource users generally per-
forms all the tasks relating to tenure without the separation of powers present in
statutory systems.37 Thus community members will participate in collective de-
cision-making while simultaneously taking on exclusion and monitoring
responsibilities.

Typology of Tenure Arrangements Under Statutory Law

The following typology represents the formal categories commonly employed
to describe forest tenure arrangements under statutory law. While these terms
are increasingly contested for their limited ability to capture the reality of tenure
on the ground,38 they are presented here because they are still dominant in the
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academic literature, as well as in ofªcial data and policy documents. Given the
diverse and dynamic nature of customary systems, they do not lend themselves
to categories and typologies. As such they are not presented in this format, but
rather discussed in detail in the subsequent sections.

Public Forests—State Owned, State Administered: State ownership over forests has
its roots in medieval Europe, where rulers would “exclude commoners and la[y]
claim to forest” to serve the interest of the crown.39 In fact, state-centred and bu-
reaucratic control over natural resources date back to England in the 13th Cen-
tury with the Forest Charter, which legalized forest enclosure under Henry III,
and France, where the 1699 Colbert ordinance enacted a vision of the forest as a
“precious and noble resource, whose management needed to be rationalised for
the nation’s common good, even if at the expense of local subsistence-related
uses.”40

The ideology that it was the state’s role to preserve and manage forests was
transported to the colonies in the sixteenth and seventeenth centuries and en-
trenched in national forest codes (eg. French Forest Code 1827). Colonial pow-
ers consolidated their hold on newly acquired natural resources and usurped
ownership rights from local communities, households and families.41 In Sri
Lanka (1840) and Indonesia (1811) for instance, the British and Dutch adminis-
trations respectively enacted ordinances vesting the proprietary rights of land
and forests to the British or Dutch sovereign. India, Nepal, Malaysia, the Philip-
pines and other countries have similar colonial histories, which abolished local
land rights over forest resources.42

Colonial and newly independent governments thus nationalized the for-
ests and gave state agencies authoritative rights to administer and manage them.
Practices such as enclosure and scientiªc forestry, that had been applied in Euro-
pean contexts, were imposed on colonial forests, often disregarding the tradi-
tional customary land claims and practices of indigenous forest dwellers.43 In
Kenya for instance, the colonial government initially conªned the indigenous
populations to reserves, dispossessing them of their land and devoting it to agri-
cultural production.44 In general colonial settlers could legitimately claim own-
ership rights to forestland that they had cleared. As a result of this “clearing to
claim” process,45 large-scale deforestation began and indigenous forest dwellers
were expelled from their traditional lands.

State ownership is the prevalent form of tenure across tropical countries,
with an estimated 77 percent of the world’s tropical forests presently owned by
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governments.46 In countries such as Cameroon, DR Congo, the entire national
forest estate formally belongs to the state.

Public Forests—State Owned, Community Administered: This category of land is
formally owned by the state, but reserved for use by local communities and in-
digenous peoples, typically on a semi-permanent and conditional basis.47 As
White and Martin explain, governments retain eminent domain over these
lands, such that they are entitled to unilaterally terminate local community
rights over large areas of their ancestral lands.48 Local communities using this
land do not generally have the right to sell or transfer land in return for pay-
ment. Rather their sole rights relate to use and management of the resource, and
even these do not always have a formal basis in law. Since they lack ownership,
communities on these lands are forced to negotiate their ability to access forest
resources with the state or other owner. As Larson et al. indicate, local popula-
tions are often in competition with logging companies lobbying for access to
the same resources.49 On these lands, the distribution of rights between state
and local community is neither clear nor stable.

Private Forests—Community Owned, Community Administered: In contrast to com-
munity reserves on public forests, private ownership by local groups and indige-
nous peoples is statutorily entrenched and endows them with a more secure set
of rights. In principle, communities have comprehensive rights to access, man-
age, sell or alienate, withdraw resources and exclude outsiders from their land.50

On one hand, communities under this tenure arrangement have considerable
leverage when it comes to negotiating with governments or other stakeholders
in decision-making over land use.51 In a project supported by the MacArthur
Foundation in 2004, forest land was allocated to local communities in the
Phong Dien Nature Reserve of Thua Thien Hue Province, Vietnam. In this pilot
case, granting communities allocation, planning, surveying and enforcement
rights and responsibilities based on customary norms and practices produced
positive outcomes for these forest-dependent communities. Most notably, ille-
gal logging and farming activities were monitored and reduced with no govern-
ment spending.52

However, in many cases, the rules governing such tenure arrangements are
inconsistently applied and the alleged rights of local communities are fre-
quently ignored. Wily’s review of community owned forests in Africa suggests
that generally, communities are “less decision-makers than consulted stake-
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holders; less regulators than rule followers; less a licensing authority than li-
censees; and less enforcers than reporters of offences to government.”53 Despite
being tenure secure under statutory law, this land remains subject to decision-
making by the state.

Private Forests—Firm or Individual Ownership and Administration: In tenure ar-
rangements where individuals or ªrms have private ownership over an area of
land, ownership rights cannot be unilaterally extinguished by the state without
due process or compensation. Private ownership can apply to many different ac-
tors including families, communities or transnational actors.54 This type of pri-
vate ownership is not very common in the developing world, with only 13 per
cent of the world’s 40 most forested tropical countries being owned by individ-
uals or ªrms.55

The Importance of Local Tenure Security

This section addresses the importance of local tenure security for forest preser-
vation and in what ways it can contribute to more sustainable forest governance
and a more effective REDD! agreement.

Tenure as an Incentive: An important argument emerging from the literature on
common-property research is that secure tenure provides incentives for sustain-
able forest use and conservation, and encourages communities to take a long-
term approach to resource management. For instance, the Food and Agriculture
Organization (FAO) has recorded cases of Tanzanian communities with secure
tenure rights cordoning off degraded areas from any use in order to let it re-
cover.56 Similarly, local communities in Honduras and Mexico have successfully
self-organized to expel illegal loggers without the support of government agen-
cies.57 As Wily argues, where ownership of a resource is clear and secure, local
custodianship will be more rooted and consequently more long lasting.58 This
has several important implications for REDD!.

First, in the context of carbon sequestration initiatives, having a vested in-
terest in the land means that communities also have a stake in the forestry proj-
ect. As Boyd et al. note in the context of the CDM, “local people with a stake in
the project are likely to ensure against encroachment by outsiders, monitor
against pests and ªre, illegal harvest and social unrest.”59 Conversely, where ten-
ure is insecure, communities do not have a formally recognized stake, and are
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therefore less likely to adopt a long-term and sustainable approach to re-
source governance. In a study of ªve Ugandan forests, Banana and Gombya-
Ssembajjwe demonstrate that forests fare signiªcantly better in areas under se-
cure local tenure regimes.60 Given that carbon storage is a long-term project,
matching local timescales to global timescales in this way could signiªcantly
contribute to achieving permanent and ongoing carbon savings.

Second, securing customary tenure could provide a way of capitalizing on
the beneªts of common-property systems.61 Such systems are argued to be more
effective at sustainably governing forest resources than state or market regula-
tion, primarily because the collective nature of decision-making under these sys-
tems tends to produce decisions that are beneªcial to all group members.62 It is
not so much that forest communities are less willing than the state or other ac-
tors to see forests felled, alienated or depleted, but rather that forest clearing is
rarely in the collective interest of the group. This is because of the multiple val-
ues and functions of forests for local community livelihoods (including water-
shed protection and non-timber forest products (NTFPs), for instance), and the
fact that all of these can be compromised by deforestation. Consequently, for-
mal and especially conscious63 ownership under customary, common-property
systems has the potential to ensure that more trees stay standing.

Third, with secure tenure comes the stream of beneªts generally associated
with private property rights. Under statutory ownership, forests participating in
REDD! become capital assets, which must be maintained in order for them to
continue to generate beneªts. This is crucial in the context of REDD!, where
ªnancial beneªts will accrue from the carbon sequestered by forests. REDD!
will create a form of property right commodifying carbon for trade in which the
owner of those rights will receive compensation. There is as yet no clarity on
who will be vested with carbon rights under REDD!. Two options under dis-
cussion are (1) registration on the land, whereby landowners would receive
compensation for reductions and be liable for re-emissions, or (2) nationaliza-
tion, where ownership rights and liability are vested in the government.64 How-
ever, the latter approach was implemented in New Zealand in 2002, and it re-
ceived strong opposition from the forest industry, as well as contributing to a
decline in the establishment of plantations. In 2007, the policy was reversed,
and rights and liabilities were devolved back to forest owners under a new emis-
sions trading scheme.65

Tenure vs Financial Compensation: The above points all reveal the fundamental
role of tenure in creating incentives to preserve and sustainably manage the for-
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est. As Godoy et al. argue, “. . . governments, international donors and conserva-
tion agencies ought to defend the land rights of [local] people with more vigour
if they wish to enhance conservation.”66 A further insight drawn from the litera-
ture on common-property and community-based conservation is that secure
tenure creates stronger incentives to conserve than any other form of incentive.67

Many forest conservation efforts68 have been based purely on economic incen-
tives, which provide ªnancial compensation to local communities for their con-
servation activities. However according to Berkes and others an understanding
of local incentives strictly in terms of ªnancial beneªts to the community is “too
narrow, too simplistic and potentially counterproductive.”69

In the ªrst place, ºows of funds to remote forest communities are at risk of
being captured by local elites. Development projects have shown that even
where projects aim to compensate the whole community, simply channelling
funds to a group often results in greater inequity in the distribution of
both power and assets.70 This both dissipates the incentive to conserve and ex-
acerbates inequity and poverty. Second, scholars have suggested that rural
communities—particularly remote ones—rarely equate beneªts simply with
money. Rather, they tend to conceive of beneªts in social and political terms.71

Thus for rural communities, the incentive to sustainably use and safeguard the
forest is not the ªnancial gain, but the enhanced ability to “take control of their
own lands and secure a better livelihood.”72

While this is not to undermine the place of economic incentives in
REDD!, it strengthens the idea that establishing property rights for local com-
munities is likely to provide more appropriate local incentives, which in addi-
tion to protecting forests would also contribute to improving local livelihoods.
By promoting equity and empowerment, and capitalizing on the beneªts of
common-property systems, secure local tenure could better mobilize local com-
munities for successful conservation.

The Challenge of Formalizing Customary Tenure

The above suggests that local tenure security can have positive impacts for the
social and environmental outcomes of REDD!. However, improving tenure se-
curity and recognizing customary systems are signiªcant challenges which may
hinder rather than help the implementation of REDD!.

The disconnect between statutory and customary tenure systems has long
been of concern to scholars and policymakers in developing countries. Lack of
recognition of customary tenure has compromised many development initia-
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tives and harmonizing these two systems is not as simple as granting customary
systems legal title. In most cases, customary systems will predate new laws ema-
nating from the state and will be viewed as more legitimate.73 This is particularly
true in contexts where the state has a weak capacity to enforce its own rules.
Even when there are beneªts to be gained by local communities in accepting
new laws, the beneªts of their customary systems are instantly tangible and un-
derstood. Consequently, any new laws applied may not enjoy recognition by lo-
cal communities.74

Tenurial Pluralism in Practice: The problem of formalizing customary laws is
complicated by the fact that by deªnition, customary tenure arrangements are
extremely speciªc to the particular local community, indigenous group and geo-
graphic location in which they exist. As such, there are a multitude of different
customary tenure arrangements “on the ground” within most developing coun-
tries, in addition to the statutory system which may be in place at the national
level. As Unruh states, tenurial pluralism means there are a range of different
understandings of “what law applies to whom, when and how,”75 which co-exist
outside of the statutory system. Lavigne-Delville suggests that even within one
village, different tenure rules may govern separate areas of land.76 The multiplic-
ity of tenure modes operating in one country render local tenure extremely inse-
cure, with no clear set of norms and principles that can support a given claim to
land. And in the face of such diversity, the obstacles to formalizing even a small
subset of the systems in place become apparent.

Yet even if formalizing customary systems were technically feasible, the re-
sulting laws would be so far removed from local practice that they would have
little resonance with local people and would likely not be observed. For harmo-
nization to succeed, new laws must have meaning for the local people con-
cerned. Given the sheer number of different customary structures that coexist in
tropical forests, it would be nigh on impossible to formalize one group’s rules,
or a combination of different groups’ rules to produce a meaningful, widely re-
garded, uniform and operable set of rules.77 In Uganda for instance, customary
tenure was formally recognized in 1995, enabling registration of collectively
held land as private property. Ten years later, not a single community certiªcate
had been issued by the state.78 This illustrates the fact that if communities do
not fully understand and legitimate state laws, efforts to grant legality to cus-
tomary systems can be wholly undermined. Any translation of local reality
into formal law must therefore continue to have meaning in customary law.
From this perspective, calls for recognition of customary tenure and common-
property structures in the context of REDD! appear somewhat superªcial.
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The challenges of formalizing customary systems have been encountered
by many tropical countries in the last thirty years, as there has been a wave of re-
forms in the forest sector which have included attempts to grant greater recogni-
tion to the customary systems that effectively govern forest use and access on the
ground.79 Laws protecting customary rights and enabling their registration have
been enacted as part of reforms in a number of countries (Uganda’s Land Act
1998; Tanzania’s Land Act and Village Act 1999; Namibia’s Communa; Reform
Act; Mozambique’s Land Act 1997).

But a closer look at some of these reforms reveals that even if the challenge
of crafting appropriate and widely legitimated laws could be overcome, a set of
much more practical obstacles to formalizing customary law present them-
selves. In many tropical countries, reforms have sought to bring customary
lands into the statutory systems through enhanced registration and titling pro-
grammes. However land registration is costly, lengthy and highly bureaucratic.
Legal land ownership is made even more inaccessible by the fact that title regis-
tration can generally only be done in urban centres, as well as the high level of
illiteracy among rural populations.80 As a result few communities are able to ac-
quire private ownership and they remain, at best, “custodians” rather than own-
ers of their traditional lands. Many of the reforms aimed at improving custom-
ary tenure security have been, as Hatcher and Bailey put it, “plagued by slow
progress, low levels of genuine local control and elite, or even corporate cap-
ture.”81 Furthermore, lack of strong enforcement and dispute resolution mecha-
nisms further complicate the process of formalizing customary systems, since
they are necessary to uphold laws and rights.

The challenges and obstacles to formalizing customary tenure arrange-
ments suggest that perhaps harmonization is not the best path towards ensuring
tenure security for an effective and sustainable REDD!. As Unruh puts it, “a de-
gree of benign neglect can be an important aspect of [customary] forms of prac-
tical governance.”82 He argues that in Africa, many local communities actively
seek to avoid entering into a land system backed by government. It is well
known that many developing country governments engage in illegal forest activ-
ities that harm local communities,83 and consequently many local groups are
keen to preserve their anonymity as a form of protection from their govern-
ments. Furthermore, as Ribot and Peluso suggest, even where tenure is guaran-
teed by government either through land titling or secure usufruct rights, “forest-
dependent people are not necessarily able to fully access the beneªts of forest
resources.”84
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Plural Notions of Ownership and Tenure Security: Returning these arguments to the
context of REDD!, what emerges from this analysis is a tension between the
beneªts that improved local tenure security could provide for successful forest
governance under REDD!, and the challenges and realities of enhancing tenure
security for local communities on the ground. Tenure security can act as a pow-
erful incentive for sustainable and equitable forest governance, but the difªculty
of granting that security to a multitude of customary, collective tenure regimes
under a global framework is such that it may actually weaken the outcomes of
REDD!.

This tension reveals a crucial distinction between what “secure tenure”
means in statutory systems and what it means in customary systems. Attempts
to formalize customary, common-property systems are in effect attempts to im-
pose a statutory deªnition of secure tenure on local communities through prop-
erty rights, bringing them into the ambit of formal, legal tenure systems. Yet as
Unruh remarks, “traditional systems provide security of tenure in culturally rele-
vant ways.”85 Even if customary communal rights are not legally sanctioned,
they may nonetheless provide local people with a form of tenure security. What
matters is that they are backed and enforced by local authorities and enjoy
widespread recognition among community members.86 “Legal ownership, ten-
ure and title” Ribot suggests, “are just a few mechanisms among many that peo-
ple use to support their ability to beneªt.”87

The tension between these competing notions of tenure and ownership
constitute a signiªcant challenge for REDD!. Since REDD! is essentially predi-
cated on market-based notions of statutory rights and private ownership, there
is a real risk that simply formalizing customary tenure will not yield the positive
outcomes that many commentators have predicted. Ideally, it is not so much a
harmonization of the rules that is required but rather harmonization in the di-
vergent ways in which “tenure security” is understood. In one of the earliest
papers exploring the potential of carbon forestry, Makundi stated that “land ten-
ure and law may prove to be the strongest hindrance in implementing mitiga-
tion [efforts].”88 This section has attempted to illustrate that over ten years later
and in the new context of REDD!, this statement still holds true.

Discussion
Formalizing customary tenure is a long and complex process which does not al-
ways guarantee that local livelihoods and forest resources will be protected from
deforestation. In many tropical countries, conºicting ownership claims persist
and weak enforcement and conºict resolution mechanisms undermine the ten-
ure security afforded by legalized customary rights. The challenges and pitfalls

80 • Forest Tenure and Multi-level Governance in Avoiding Deforestation under REDD!

85. Unruh 2002, 276.
86. Heltberg 2002, 206.
87. Ribot 1998, 312.
88. Makundi 1998, 10.



of simply formalizing local forest ownership suggest that in reality, tenure secu-
rity is deªned by much more than just ownership.

Tenure ªts into a broader governance context in which transparent and ac-
countable decision-making, monitoring, enforcement, beneªt sharing and
conºict resolution all play a key role. Indeed these emerge as major obstacles to
securing local tenure and protecting forests in many deforesting countries
around the world. Thus while much of the emphasis in the REDD! tenure de-
bate is on enhancing the tenure rights of local communities, this cannot be
achieved without ªrst strengthening national and local institutional capacity so
that the set of interlocking governance mechanisms necessary to meet environ-
mental and social objectives are present and functioning. The very funds gener-
ated by REDD! could be directed towards improving institutional capacity and
empowering local people, for instance by assisting communities with the costs
and challenges of registering for land titles, or by enhancing the monitoring and
enforcement capacities of municipal governments.

Historical, legal and political contexts will also shape the way REDD! is
implemented nationally and will impact its success on the ground. Some con-
texts may prove to be enabling, such as for instance in Bolivia, where signiªcant
work has already been done to safeguard local land rights at the national level
which could potentially facilitate REDD! implementation, beneªt sharing and
carbon sequestration. On the other hand, in a war-torn country such as DR
Congo where land ownership is unclear and contentious, tenure changes could
spark serious conºicts89 making REDD! much harder to implement.

Examining all these issues from a multi-level governance perspective high-
lights the fact that as a global framework, REDD! has the potential to either ex-
acerbate existing problems or contribute to resolving them. If existing develop-
ment challenges such as elite capture, corruption and lack of accountability are
not addressed within REDD!, the inºux of funds could create perverse incen-
tives and deepen economic and social inequity. As previously discussed, equity
and social well-being play a central role in ensuring successful governance of
natural resources. Misappropriation of REDD! funds and the implications for
local communities would have adverse impacts on forests, which in turn would
seriously compromise efforts to mitigate climate change.

Yet if REDD! is designed, implemented and monitored with all these is-
sues in mind, it could serve as a driver for both social and environmental im-
provement. With regards to tenure, the multi-level nature of REDD! can con-
tribute to fortifying local tenure to improve livelihoods and avoid deforestation.

For instance, a global REDD! framework could mandate certain require-
ments relating to the involvement of local communities. If it fosters greater local
participation in the design of a global framework, REDD! could provide a new
opportunity for local communities to have an enhanced role in establishing
tenure arrangements at a national level. This would result in more vertically in-
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tegrated forest governance arrangements which in turn would ensure that each
stakeholder group from the global to the local level can continue to derive the
beneªts they need from the forest.

REDD! could also provide an information-sharing platform for local and
national issues including tenure. Different political, historical and social con-
texts mean that prospective REDD! countries have all acquired different experi-
ences with tenure and forest governance which can be shared in the interest of
making national policies more suited to REDD!. This can be particularly fruit-
ful for countries with similar environmental, historical and legal contexts such
as DR Congo and Cameroon for instance. While regional alliances such as
COMIFAC (Central African Forests Commission) already act as knowledge-
sharing platforms, a global network could have more far reaching beneªts. The
resources generated from REDD! could also be used to strengthen existing in-
stitutional mechanisms and platforms such as COMIFAC at multiple levels. In
this way, REDD! could enhance the governance capacity of each institutional
level under an overarching framework and ensure the vertical integration of
REDD! related policies and initiatives. By capitalizing on the governance po-
tential of each respective level, REDD! could promote successful multi-level
governance for forests.

Conclusion
This paper examined the role and importance of forest tenure in making a
global REDD! agreement both sustainable and effective. In addition to condi-
tioning the implementation of REDD!, tenure arrangements deªne the ability
of actors at different levels to meet their forest needs. The local tenure situation
in participating countries should thus be a major consideration in the negotia-
tion and design of a global REDD! framework. In particular, we have chal-
lenged the emphasis the REDD! debate places on improving tenure security
through harmonization of customary and statutory tenure. Evidence from com-
mon property and community-based resource management scholarship sug-
gests that communities with secure tenure and a sense of ownership and control
over their forests have a vested interest in preserving and sustainably managing
the resource. However, we have shown that customary notions of ownership
and the institutions governing such forms of tenure are not easily reconciled
with the statutory property systems which formally govern much tropical forest
land.

Moreover, the sheer number of different customary systems co-existing in
one area mean that achieving harmonization and creating a consistent over-
arching set of tenure principles is nigh on impossible. In countries that have en-
acted laws allowing customary land title registration such as Uganda, evidence
suggests that in addition to being fundamentally at odds with customary under-
standings of ownership and tenure, registration is a ªnancial and logistical
burden for local communities. The low number of registered titles following
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Uganda’s 1998 Land Act suggest that this method of harmonization may not
prove adequate in the context of REDD!.

Yet as the multi-level governance perspective brings to light, REDD!
could embody an opportunity to enhance vertical integration in forest gover-
nance, and with a better understanding of the dynamics of local tenure, foster
greater tenure security for local communities. The multi-level nature of a
REDD! agreement not only makes the issue of local ownership, tenure and
governance globally relevant, it also establishes a framework in which ªnancial
resources and institutional support can reach local levels and tackle these prob-
lems on the ground.

This paper raises a number of questions which open up new areas requir-
ing further research. While it is clear that greater attention to tenure can contrib-
ute to making REDD! effective, questions such as ownership and the rights that
ensue from different tenure arrangements, enforcement and institutional capac-
ity, are complex and crosscutting and require further investigation in order to
make a difference to REDD!. Furthermore, tenure is only one of many gover-
nance issues at stake in the establishment of a global forest agreement. It is not
merely forests, but national economies, legal systems, local cultures and liveli-
hoods that are implicated in REDD!. Given the long time-frame of REDD!
implementation, inputs from ongoing research can signiªcantly contribute to
its success. Readiness for REDD! is thus not so much about meeting a set of
governance targets, but rather about being ready to share knowledge and adapt
to changes and challenges as they arise.
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